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Welcome to the second edition of Emsleys’ quarterly newsletter for Registered Social
Landlords. Our newsletter was designed following consultation with our RSL clients, who
despite representing a varied cross section of the sector, had very similar requirements from an
updating service. 
The Newsletter is disseminated to nominated Housing Managers and Housing Officers of all our RSL clients, and is
subsequently archived on our website. The Newsletter offers a Frequently Asked Questions Service, with responses
returned to enquirers and included in subsequent bulletins. They will also be archived by category on our website in
due course. 
It is hoped that the bulletin will be a useful tool to Housing Professionals and provide the opportunity for a forum for topics
of the day to be discussed. 
Comments and suggestions are positively encouraged, to ensure that we continue to deliver what our clients need. 
John Murray, Leeds, November 2003.

Pre Action Protocol for Housing
Disrepair Cases
From 8 December 2003 a pre action protocol will apply to
housing disrepair cases in the Civil Courts.

The protocol sets out what the Courts expect the parties in
such cases to have done before issuing proceedings.

The protocol applies to claims for breach of repairing
obligations in the tenancy and to personal injury claims
caused by housing disrepair. 

It covers claims for damages and for works to be done.

It does not apply to disrepair counterclaims

in possession actions and it does not apply

to statutory nuisance cases in the

Magistrates’ Court.

If parties do not follow the protocol, the Court will be able
to penalise those shortcomings in terms of costs orders.

The Lord Chancellor’s Department, which has developed
the protocol in consultation with housing law practitioners,
wants to ensure that:- 

• Court proceedings are a last resort in disrepair cases 

• landlords and tenants exchange information fully before
proceedings are issued

• landlords and tenants are as clear as possible about each
other’s cases before Court action starts.

Tenants should give landlords notice of claim as soon as
possible. The protocol includes 2 standard letters which
achieve this. 

A “letter of claim” sets out full details of the tenant’s claim;
it’s a formal letter before action. If the tenant isn’t able to
assemble all the information that is needed for a “letter of
claim” early on in the case, the protocol recommends use
of an “early notification letter”, which at least puts the
landlord on notice of disrepair and provides basic details of
the case.

Both letters contain requests for disclosure by the landlord
of relevant documents including the tenancy files. Both
letters also contain details of a surveyor or similar expert
that the tenant proposes.

The landlord is expected to reply to the first letter
(whichever one is used) within 20 working days.

If that’s not possible the landlord should seek an extension
of the time period for response. 

If agreement is not reached on repairs within that initial 20
working day period, the tenant is entitled to instruct his/her
proposed expert to carry out an inspection. The landlord is
allowed to propose an alternative expert or alternative
terms of instruction for the tenant’s proposed expert.
Landlords can instruct their own experts, but the protocol
suggests that in such a case both experts inspect at the
same time. The protocol is designed to promote the use of
one expert instructed by both parties on common terms,
to save costs, time and areas of dispute.

The disrepair protocol raises serious issues for RSLs.
Consequently Emsleys propose to provide in 2004
comprehensive training to our clients on all aspects of the
protocol, standard documentation and tactics to deal with
disrepair claims.
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McDonald v Fernandez (2003)
Court of Appeal

• A notice under s 21 1988 Housing Act against an assured
shorthold tenant must comply with all the requirements of the
Act to be valid;

• Where an assured shorthold tenancy is periodic at the date the
s 21 notice is served, the notice must expire on the last day of
a period of the tenancy;

• The notice must either specify the right date or describe to the
tenant how that date may be calculated;

• The Court has no power to ‘forgive’ defects in a s 21 notice
that does not fully comply with the legal rules.

Hackney LBC v Frimpomaah (2003)
High Court

• Once a warrant for possession of premises let on a secure
tenancy had been executed, there was no power for the
Court to order the tenant’s re-admittance to their home,
unless there has been fraud, oppression, abuse of process, or
an application to set the original possession order aside under
CPR 39.3.

• The same applies to assured tenancies.

Paddington Churches HA v Nazli Aydin
(2003) Barnet County Court

• The Association obtained a suspended possession order, and
then a warrant. The housing officer told the tenant that she
would not be evicted if she cleared her arrears in full. 

• She borrowed the money and paid the full arrears amount at
the post office the day before the eviction; her friend faxed the
post office receipt to the Association.

• The housing officer at the scene of the eviction did not believe
that the money had been paid or that the receipt had been
faxed. The warrant was executed.

• The Court set the warrant aside: this was a clear case of
oppressive conduct by the landlord.

London & Quadrant Housing Trust v Ison
(2003) Romford County Court

• There is still no clear Court of Appeal decision on whether the
Court can, against the wishes of the landlord, adjourn a
possession claim brought on Ground 8 of the assured grounds
for possession, to allow the tenant the chance to sort out
Housing Benefit issues;

• An Association can agree to an adjournment for this purpose;

• The Circuit Judge sitting in the Ison case held that the Court
did not have the power to order such an adjournment. 

• Further, the common Defendant’s tactic of requesting the
adjournment before the Claimant had presented its evidence
as to the arrears was “artificial and fallacious”.

Ealing HA v McKenzie (2003)
Court of Appeal

• The Association let a flat to Mrs M who lived there with her
husband. Due to domestic violence she left the flat, and made
it clear she was not returning.

• The Association offered her another flat, which she signed up
for. A week later she was given a termination form to sign for
the first flat;

• She gave notice using that form but it did not expire on the
correct day.

• The Court of Appeal held that signing up for flat number 2
did not amount to a surrender of the tenancy of Flat 1, the
termination notice that she then gave to the Association
did form the basis of a surrender, on the date that the notice
was signed.

Chief Constable of Lancashire v Lisa
Marie Potter (2003) High Court

The Police applied for an Anti Social Behaviour Order (ASBO)
against the Defendant, a street prostitute working in central Preston. 

• The first condition for an ASBO- behaving in an anti social
manner- was met if either there was conduct that had caused
harassment or distress to members of the public, or if there
was conduct likely to have such an effect;

• In relation to either type of behaviour, the Court had to be
satisfied beyond reasonable doubt that the elements of the
condition were made out;

• If a Defendant’s conduct contributed to a wider social problem
in the locality (here, street prostitution and associated drug
use), that could amount to behaving in an anti social manner
although it would not do so in all cases. 

• It was not necessary to prove intent to cause harassment or to
prove that the defendant was acting in conjunction with others.

Khatun & Others v Newham LBC (2003)
High Court

• The Unfair Terms in Consumer Contract Regulations 1999
apply to tenancy agreements.

• Standard tenancy agreements must therefore be in plain
language;

• Any tenancy term that is regarded as unfair under the tests set
out in the Regulations will be unenforceable, unless it is
individually negotiated with the tenant, or unless it does no
more than reflect the law under a statute.
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Legislation:

Anti-Social Behaviour Bill
The Bill went through the report stage in the House of Lords on 3 November 2003.
The Bill contains a wide range of measures, including:
• An obligation on landlords including RSLs to prepare and publish an ASB strategy
• The extension of injunctions under s 152 1996 Housing Act to RSLs
• A new remedy in the County Court: a demotion order, which has the effect of demoting a secure tenancy to an introductory

tenancy, and of demoting an assured tenancy to an assured shorthold: there must have been anti-social behaviour and it must be
reasonable to make the order

• In relation to possession proceedings on the grounds of nuisance, a requirement that the Court has specific regard to the effects
of the nuisance on others when deciding what is a reasonable order to make.

Guidance:
The Housing Corporation has issued its “Charter for Housing Association Applicants and Residents” (August 2003), as part of its
regulatory role.
The Charter covers wide subject area, including possession action: “Your housing association must only take action to evict you
from your home as a last resort, where there is no reasonable alternative. You are entitled to know what your housing association’s
policies are and how eviction is dealt with.”
The Charter also points out that tenants are entitled to see copies of Associations’ policies on repair and maintenance, and that
Associations must have a strategy on anti-social behaviour.

New Recruit – David Higgins
David Higgins joined our non contentious team at Viscount Court in
September of this year. David has sixteen years of Housing
Management/Project Management experience with Peabody Trust in South
London, and prior to that with the London Boroughs of Lambeth,
Hammersmith and Croydon, before returning to the North in 2002, to
complete his Legal Practice course at the Leeds Metropolitan University,
where he obtained a distinction. David’s combination of legal skills and
housing management experience make him an invaluable addition to the
Housing Team. 

Who We Are: The Team
JOHN MURRAY (LLB (Hons) Leeds
John was articled in London, and was admitted as a solicitor in 1989.
He relocated to West Yorkshire in 1991. He was one of the founder
members, and is permanent secretary to the West Yorkshire Housing
Law Group, a regional forum of professionals working in the housing
law sector. 
Nationally he sits on the Law Society’s Housing Law Committee as
representative of lawyers acting on behalf of RSLs. The Committee monitors
and advises the legal profession on all areas relating to residential lettings in
the public and private sectors. He has recently drafted the Law Society’s
response to the Law Commission and DTLR consultation papers relating
to Anti Social Behaviour. 
In addition he is a board member for Action Housing Association. 
He has trained a number of RSLs, Local Authorities and others on a wide
range of housing law topics. 

DANNY RICHARDSON BA (Hons) 
Danny graduated in Law in 1981 and has worked continuously in various legal
environments since 1982. Admitted in 1995 Danny joined Emsleys from
Shepherd Building Group where he had worked as Senior Solicitor for four
years. As the largest privately owned building construction and engineering
Company in Europe SBG’s subsidiary companies included such household
names as Portakabin and Shepherd Homes. Before joining Shepherd’s Danny
spent 12 years working as an in-house lawyer for Home Group Ltd which is
one of the largest Housing Associations in the country. Whilst at Home
Group Danny assisted the Legal Services Manager in setting up the first
in-house legal team within the housing association movement dealing with
complex high value development transactions Danny has extensive experience
in private finance initiatives, joint venture work, urban regeneration

projects and development work for the private housing market. 
During his 12 years at Home Group he was responsible for the Association’s
extensive development programme which involved the acquisition,
development and disposal of various types of Low Cost Home Ownership
sites including Shared Ownership, Rural Shared Ownership, Improvement for
Sale, and Leasehold Schemes for the Elderly, on both a freehold and leasehold
basis, including houses, bungalows and flats as well as PF developments for rent.
He has advised extensively on the management of LCHO properties, including
Sales On, Staircasing, the application of the Mortgagee Protection Clause,
Service Charges and recoverability, Sub-letting and the on-going interpretation
of a large number of varied leases. 
He provides in-house training on all aspects of development and low cost
home ownership procedures and associated housing management issues as
well as advice to the private housing sector on overcoming legal problems in
development and site assembly issues.

PAUL WIDDUP (MA CANTAB)
Paul was educated at Ermysted’s Grammar School, Skipton and at Clare
College, Cambridge. He is one of the firm’s founding Partners and currently its
Managing Partner. He is dedicated to the firm’s philosophy of providing quality
work and to the value of its services and he has been responsible for many of
the firm’s quality initiatives including its Investors in People accreditation.
He has considerable experience in commercial property work and, in
particular, in site assembly, development and the provision of infrastructure. In
addition to his legal qualifications he is also a Legal Associate of the Royal Town
Planning Institute. In his spare time Paul is a keen supporter of the Arts and a
member of the Board of Wakefield Theatre.

LUCIE BRYAN BSC (Hons) (SALFORD), DIP H & S
Lucie has the advantage of dual qualification being qualified as both an
Environmental Health Officer and a Solicitor. She graduated from University of
Salford in 1989 with a degree in Environmental Sciences. In her career as an
Environmental Health Officer in local government she worked for Leeds City
Council, Selby District Council and York City Council.
She specialised in the housing side of environmental health as a senior local
government officer whilst completing part time studies at Leeds Metropolitan
University and College of Law, York to obtain a Postgraduate Diploma in Law
and Postgraduate Diploma in Legal Practice, respectively. She completed her
training contract as a member of the Crossgates Housing Team and was
admitted as a solicitor in August 2000. In addition to her legal qualification
Lucie is a member of the Chartered Institute of Environmental Health Officers. 
She has a wide practical experience of housing matters with particular
specialism in the areas of housing law relating to disrepair and anti social
behaviour actions. Lucie is a Board Member for the South East Leeds ALMO. 
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ALISTAIR MCKINLAY (BA (Hons) Birmingham
Alistair graduated from the University of Birmingham in 1993 with a degree in
Geography. He then completed the Common Professional Examination and
Legal Practice Course at De Montfort University before training as a solicitor
with a firm in Wakefield.
He qualified in 1997 and joined Emsleys in January 2000 to deal with a range
of property matters, including residential sales and purchases, estate
development work and commercial property transactions. 
Alistair advises several local development companies in relation to their site
acquisitions, infrastructure development and subsequent residential sales. 
He also acts for the firm’s commercial clients who are acquiring or disposing of
businesses and advises on a range of leasehold issues on all property transactions.

JULIANA CAINES (LLB (Hons)
Wolverhampton
Juliana was also a late convert to the law, having started her career in Social
Housing in the 1980s as a Housing Officer with North British 
Housing Association. Juliana is currently a board member for Northern
Counties Housing Association.

JASON BIRCH (LLB Hons) Newcastle
Jason graduated from Newcastle University and is currently a trainee solicitor
in our commercial property department.
He is to qualify in January 2004 having already had extensive experience
working for National Charities and Registered State Landlords.
In addition to dealing in the acquisitions and disposals of various types of
shared ownership and leasehold schemes for the elderly he is currently acting
in the plot sales of a recently built shared ownership development.

DAVID HIGGINS  (BA Hons (Housing)
Sheffield Hallam University PG Dip Law) 
David took a degree in Housing in the early days of professional qualification in
the area, and has had over sixteen years experience with a number of
Housing Providers, latterly as an Area Housing Manager for the Peabody Trust
in South London, where he was responsible for a team managing 2,000 inner
city properties. 
David developed an interest in Law through his work, and took the decision to
qualify as a solicitor, achieving a Post Graduate Diploma in London from
Kingston University, then moving to Leeds to complete his qualification. 
David is a corporate member of Chartered Institute of Housing and served for
a number of years on the board of a London Housing Association.

Property Law Team - Rothwell 
Viscount Court, Leeds Road, Rothwell, Leeds LS26 0JH
tel: 0113 2014900
fax: 0113 2014901 

Paul Widdup 
Secretary: Keeley Ward
paul.widdup@emsleys.co.uk

Danny Richardson 
Secretary: Marella Spurr
danny.richardson@emsleys.co.uk 

Jason Birch 
Secretary: Marella Spurr
jason.birch@emsleys.co.uk 

Alistair McKinlay 
Secretary: Jayne Ellis
alistair.mckinlay@emsleys.co.uk 

David Higgins 
Secretary: Marella Spurr
david.higgins@emsleys.co.uk

Housing Litigation Team – Crossgates
35 Austhorpe Road, Crossgates Leeds LS15 8BA
tel: 0113 2603115
fax: 0113 2606693

John Murray 
Secretary: Maureen Chapman 
john.murray@emsleys.co.uk 

Lucie Bryan
Secretary: Angela Young
lucie.bryan@emsleys.co.uk

Juliana Caines
Secretary: Sue Jones
juliana.caines@emsleys.co.uk 

Contacting the Teams

Frequently Asked Questions
E mail your question to us for response. 

Questions and Responses will be contained in subsequent issues of the Bulletin, and filed on our Website at
www.emsleys.co.uk/housingassociations by category.

Choose from the topics below:

Abandonment Human Rights Act Shared Ownership
Assignment/succession Long Leasehold Stock Transfer
Anti Social Behaviour Miscellaneous Tenancy Issues for Under 18s
Best Value Issues Notices Seeking Possession Trespassers
Civil Procedure Rules for Housing Cases Possession proceedings Warrants for Eviction
Disrepair Proposed changes to the law/consultation papers Welfare Benefits 
Homelessness Rent increases
Housing Benefit Security of Tenure

Suggestion Box Please email suggestions/comments for future editions to john.murray@emsleys.co.uk

?


